WILLIAM J. SCOTT
ATTORNEY GENERAL
' STATE OF ILLINOIS
SPRINGFIELD

July 29, 1971

FILE NO. §-328

COUNTY OFPICERS:
County Merit Commission
for Deputy Sheriffs

Honorable Louis R. Bertani
State's Attorney of Will Coun
Courthouse
Joliet, Illinois 60431 .

Dear Mr. Bertani:

pter 34, Paragraph 859.1, a copy
‘ gaid statute is attached hereto. In
‘connection with the operations of the Commis-
sion, a number of questions have arisen con-
cerning the limits of Commission power with
raespect to the Commission itself, We can
£ind no applicable Illinois law and we axe
frankly confused by the divergence of opinion
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and operations of other Merxit Commissions in
other counties. Accordingly, we seek an
opinion with respect to the following questions:

i. Can a Merit Commission independently initiats
complaints against any Sherif€'s daputy?

2. Would an auxiliary policemon operating under
the direction of the Sheriff on a part~time
bagis and provided for by action of the County
Board be subject to the jurisdiction of the
‘Mex:lt Commission?

3., Can a mﬁt Commigsion proviéla for reguired
 deputy schooling after hiring the aforesaid
deput.y?" .

The first paragraph of chapter 34, paragreph 859.1,
Illinois Revisad Statutes 1969, reads, in pertinent part:

“The County Board in any county having a
population of.’ 1ess than 1.000.090 may. »hy

ggg@ g 1_5 g g gg'gggg_g ) V r:iff to ba
appointed, premoted, diacipnned and dig-
+

charged pursus : ¥
&im&mm&m and for

such employees to be compansated according
to a standard pay plan approved by the board.
* & % " (Buphasis added)

Your three questions involve not only the power
granted by Astatute to the Merit Conmisaion but how those
powers may be limited by the rights of the individual who
is being "disciplined and discharged pursuant to recognized
merit principles of public enmloymant.."
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Your first question is whether the Merit Commission
can independently initiate complaints agaiﬁst' a deputy sheriff,

The ‘etatutfe provides the Commission shaﬁ. "promulgate
rules, raguiat;im and procedures fo:. the operation of the
merit system.” There was no grant of power to initiate come
plaints. It is a fundamental rule of statutory comstruction
that listing séveral mera means other unliateé powers are
excluded. ' (See People v. Wiersema State Bank, 361 I1l. 85,
and In re Estate of Tilliski, 390 x1i, 273 'af. 283)5

The xights of the individual brought before the
Commission must also be considered. In Giqger v. Board of
Fire and Police Commisp erg, 23 I1l, App. 24 433, at

437-439, the court said:

“An individual‘’s rights before an adminise
trative agency have been Spaned out by the
courts in & number of cases. An administra-
tive agency, the creature of statute, must
pursue the procedure and rules laid down upon
it by the legislature to give validity to

its action. Chicage Rys. Co. v. Commerce
Comnission ex rel. Chicago Notoxr Coach Co.,

336 I11. 51. The statute (Chapter 24, Sec-
tion 14-11) pma@smt 'No Officer , . .

- shall be removed or discharged except for
cause, upon written chargea, and after an
opportunity to be heard in his own defense.’
Formality in proceedings before an a@ministra-
tive agency is not exacted by the courts
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@s&m&m- v. Modesto Tel, Co., 336

352, 86 ﬁ.ﬂ. 24 117); and, charges nsed not
be drawn with the same nice refinements and
gubletiés as plaadinga in 8 eourt os mcor&.

f & ] 9 111. hppo zd 5043

510, 133 M,.B. 28 551. However, a hearing
bafors an administrative agency should not
be a partisan hearing with the agency on one
side arrayed againgt the individual) on the
other. Instead, it should be an investigation
ingtituted for the purpose of ascertaining and
makiug fi.ndings of fact. Fleming v. Xl):

®, LS - “ 388 1110 l38. 147. 57 N.Bo
za 384. Included should be a fair mnaidaration
of tha individual'a objections (B arh Q

382 nz. 55, 69. 46 N.B. 24 932) and, an eppor-
tunity to be heard should not be arbitrarily
limited in scope. The hearing should adhere
reasonably to the procedure ordinarily followed
in controverted matters. Peopla v. M@! 336
111. App. 205, 218, 83 N.BE. 24 512,

Basic American justice presupposes a falr and
impartial hearing before a fair and impartial
tribunal. ‘It is well settled in Illinois that
an administrative tribunal cannot rely upon its
. own iafomatioa for support of i.t.s findings.'

332, 347, 106 N.E. Zd 772. 730. ' 2 e o 8N
order must be based upon evidence produced in
the hearing at which an opportunity is given
to all interested parties to offer evidence
and exosa-m:amim witnesses.' Curtis v. State
LG 26 axd, 349 111, Appo 448. 457.
111 N.E. 2& 3.59. 163. ‘A atatute which com=
pels a litigant to submit his controversy to
a tribunal of vhich his adversaxy is a member




Honorable louis R, Bertani = 5

makes his antagonist his judge and doss not
afford Gue process of law,' Such a statuw
will be stricken by the courts. Comm pne
of Drain. Dist. Ko. 1 v. Smith, 223 (stc. should
read 233) Ill. 417, 42S, “Surely what cannot be
done by stat.utory means, cannot be done otherwise.,

It is Meraewa that the record of an aduninige

trative hearing show that an impartial inguiry

into the facts was conducted. It should naver

appesr, as it does in this case, that the pro-

cefure was aimed primarily at proving the guilt

‘of the pleintiff, The hearing in this case

was more of a prosecution than an inguiry, more

of an effort to prove the charges rather than

to investigate the facts.®

As a catagorical proposition or judgment I do not
say that the County Morit Commission camnnmot independently
initiate complaints against a sheriff's deputy; however, in
tha int_:azeét of fairness and the duty of zealousness on the
par_t of the Comiasion members, it would appear to be a
recognized merit principle to heve charges instituted against
'a deputy by the sheriff of the county, therecby avoiding the
problens mentioned by the Court in Giggex,

The answer to your second question is in the
negative, The Act applics only to deputies “"employed on a
full time basis,® and not to auxiliary policemen vho work

on a part time basis.
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'wit:h'respect‘ 't';o yéur third question, it -i.simy
opinion t:hat. the Merit: Commission may :Lnat.itute traimng
raquiraments for deputies. So long as rules and regulations
wi.th respect to schooling are reasonable. there 19 no i.n- |
hi.bition against such a pract.ica. It is the general :ula
that an emprass gram: of powsr o:: ‘duty by the legislatura
to an a&nin.lstrative official - in this case a cOmisslon -
to do a particular thing includea the expresa gram: of power
to do an that is reasonably mcessnry to execnte the power

or duty. (Quwens v. Green, 400 Ill. 280). In ehe case of

Zigge; v. B¢

8gig er.'s. 28 111. App.
24 435 at 439—440. tha eourt said: -
. “Those who &are msponsible £or fmiahing a
‘public service must have the necessary power
and authority to assure it. An efficient '
‘public service requires competently trained
‘personnel as much as it needs adequate equip-
' ment. Improvement, review, examination and
revision of personnel are as important as
refitting of equipment because methods and
means are constantly changing. 8o, those in
- authority must have the power to insist upon
an adequate training program for their per-
-sonnel, just as they have the duty to have
adequate equipment at the veady. Thus, the
“head of a city police or fire department must
have such discretion to carry out programs of
training and retraining as ¢re necessary to
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maintain a high quality of public service.

Though this is not an unlimited discretion,

we are disinclined to disturb this type of

order ui:less it clearly appears to have baen
‘arbitrarily exercised. The record here fails

' to convince us that the Chief acted arbitrarily
when he reguested the firemen to attend this
training course. . Consequently, their refusal

to obey was insubordination sufficient to justify
the euspension ordexed."

| The answer to yaux ths.rd quaat.tan is t:twmfora in
the affirmative.

- Very truly yours,

ATTORNEY GENEBRAL




